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Traditional knowledge and intellectual property

Over generations and centuries, Indigenous Peoples and other custodians of traditional knowledge have developed a
vast amount of cultural heritage and culture-based practices, creations and innovations. Only recently has traditional
knowledge begun to be recognised as a potential subject for intellectual property protection. The following article gives
an overview of challenges in this area and of what measures could be taken to ensure such protection.

By Anna Sinkevich

Intellectual property generally refers to the
creations of the human mind. These vary
widely in their forms and expressions, ranging
from inventions, designs and literary works to
music, dances and movies.

Intellectual property is protected by legal
rights, such as copyrights and related rights,
patents, trademarks, industrial designs and
trade secrets. Their scope and the specificity
of protection vary. What most of them have in
common is that their protection is limited in
time (with some exceptions) and often requires
application or registration, they are required
to have an identifiable author or authors, and
they are meant to protect new creations. Also,
these rights are territorial, meaning that their
protection is granted within a country under
its national law. Regional or international pro-
tection in line with regional frameworks and
international treaties is also possible. The pro-
tection of intellectual property rights supports
and encourages the creative endeavours and
innovative solutions of individuals, groups and
enterprises, which in the end leads humanity

to economic, socio-cultural, scientific and in-
dustrial growth.

Traditional knowledge, traditional
cultural expressions and genetic
resources

While, as yet, there is no accepted interna-
tional definition of traditional knowledge
(TK), the World Intellectual Property Orga-
nization (WIPO) refers to TK as a living body
of knowledge that is developed, sustained and
passed down from generation to generation
within a community, often forming part of its
cultural or spiritual identity. Traditional cul-
tural expressions (TCEs) are referred to forms
in which TK and culture are expressed. As
an example, a traditional weaving technique
is TK, while the fabric created using that
technique or traditional ornaments on it are
TCEs. Importantly, “traditional” is not equal
to “old” or “outdated”, as both TK and TCEs
are constantly developing and being recreat-
ed within a community, as a response to the
changing world.

WIPO often distinguishes between TK and
TCEs because a different set of intellectual
property rights may apply to their protection.
For example, trademark and copyright pro-
tection may relate to some types of TCEs,
while some TK may be protected under the
laws that govern the protection of confiden-
tial information. Still, TK and TCEs share
many similar characteristics, and
sometimes,

the TK abbreviation is used as a reference to
both TK and TCEs.

Regarding genetic resources (GRs), Article
2 of the Convention on Biological Diversity
defines them as “genetic material of actual or
potential value”, and its definition of “genetic
material” is “any material of plant, microbi-
al or other origin containing functional units
of heredity”. GRs-based innovations in the
modern sciences are often protected under the
intellectual property system, especially by pat-
ent laws. Some TK associated with GRs de-
rive from Indigenous Peoples, and they often
raise questions about the protection of such
knowledge. This may for example apply to
TK relating to the use of medical plants.

How can TK and TCEs be protected?

TK and TCEs are the creations of the hu-
man mind and are intellectual property. The
intellectual property protection of TK and
TCEs can be understood as taking measures
to prevent their unauthorised use or misuse
by third parties. The issues around such mis-
use of TK and TCEs are a big concern for
Indigenous Peoples as it may cause spiritual,
economic, reputational or cultural harm to
them. However, the approaches to protect-
ing TK and TCEs are often complex. One
of the reasons is that the conventional intel-

lectual property system was not designed
and developed con-
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sidering the special characteristics of TK
and TCEs. For instance, TCEs are often of
a collective nature, which makes it difficult
or even impossible to identify their author or
authors. As a result, they cannot be protect-
ed under the conventional copyright system,
except for contemporary works that are based
on TCEs. Moreover, the protection of in-
tellectual property rights is often limited in
time, which doesn’t fit the needs of TK and
TCE custodians and holders well.

Despite these challenges, there are several op-
tions for the intellectual property protection
of some aspects of TK and TCEs. Indigenous
Peoples can use conventional intellectual prop-
erty systems to protect and promote indige-
nous-owned businesses. As mentioned earli-
er, copyright might be used to protect some
contemporary TCE-based creations. National
unfair competition laws might be applicable
when products are falsely labelled as Indige-
nous Peoples-made. For instance, in 2019, the
Federal Court of Australia sanctioned a com-
pany that sold Aboriginal-made labelled sou-
venirs that were in fact manufactured in an-
other country, which went against Australian
Consumer Law.

Several countries have implemented specific
provisions to their national intellectual prop-
erty law that at some point reflect the needs
of Indigenous Peoples. For example, New
Zealand’s trademark law has specific provi-
sions that help to prevent the registration of
trademarks that would be considered offensive
by Maéori people. Furthermore, a number of
countries have specific national laws, so-called
sui generis laws, that address provisions for the
protection of TK and/or TCEs. The Kyrgyz
Republic, a country that is rich in its cultural
heritage and traditions, has a law on the pro-
tection of TK and TK associated with GRs
which aims to create conditions for fair distri-
bution of benefits from the use of TK of the
people of this country.

In some cases, non-legislative measures can be
used to prevent the misuse of TK and TCEs
by third parties. This could include aware-
ness-raising campaigns, including in the social
media, about the cases of misuse of TK and
TCEs, or systematic activities that aim to make
a community and its culture more understand-
able for and recognisable by decision-makers.
For instance, a community of the Seto peo-
ple in Pechory, Russia, had managed to fight
against fake “Seto-made” handicrafts by raising
awareness about the Seto culture in the region
and informing tourists and locals on where au-
thentic Seto products can be purchased.
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What does WIPO do?

At the moment, there is no international in-
strument that would address the intellectual
property protection of TK and TCEs. This is-
sue has been discussed at the WIPO Intergov-
ernmental Committee on Intellectual Property
and Genetic Resources, Traditional Knowl-
edge and Folklore (IGC) since 2001. The IGC
is a forum where Member States develop an
international instrument or instruments that
would protect TK, TCEs and GRs. Indige-
nous Peoples, local communities, industries,
civil society and NGOs can participate in the
IGC as observers. Recently, there has been sig-
nificant progress in the negotiations. In 2022,
WIPO’s General Assembly decided to con-
vene a Diplomatic Conference to Conclude
an International Legal Instrument Relating to
Intellectual Property, Genetic Resources and
Traditional Knowledge Associated with Ge-
netic Resources. The Diplomatic Conference
will take place in Geneva from May 13%-24%,
2024. If successful, its outcome would be the
adoption of an international treaty that aims to
enhance the efficacy, transparency and quality
of the patent system, and to prevent patents
from being granted erroneously for inventions
that are not novel or inventive with regard
to GRs and TK associated with GRs. In the
meanwhile, the IGC’s negotiations on the
protection of TK and TCEs remain ongoing
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and will resume at its forty-ninth session in
November/December 2024.

Apart from the normative work, WIPO or-
ganises activities and programmes for national
governments, Indigenous Peoples, local com-
munities and other stakeholders through its Tra-
ditional Knowledge Division. As an example,
since 2019, WIPO has been organising training
programmes for indigenous women entrepre-
neurs to help them develop their intellectual
property strategy for their culture-based busi-
nesses and projects, connect them to useful ex-
perts within WIPO’s networks and build their
capacity in other areas that are helpful for en-
trepreneurs. Besides, WIPO recently launched
several activities that aim to build better under-
standing and potential collaboration between
Indigenous Peoples from around the globe and
the fashion industry on the use of TCEs.

Strengthening Indigenous Peoples’
control over TK and TCEs

To start with, learning about intellectual
property rights, and paying attention to the
national legislation could be helpful for In-
digenous Peoples. Additionally, looking into
best practices on the TK/TCE protection in
other communities and countries could pro-
vide helpful hints and guidelines. Then, mov-
ing forward, legislative initiatives that aim to
fill in gaps in the existing intellectual property
protection and reflect the needs and rights of
Indigenous Peoples, or lead to the adoption of
specific sui generis regimes on the protection
of TK and TCEs, are another important point.
Finally, raising awareness about Indigenous
Peoples’ rights and culture is essential. When
other stakeholders, especially decision-makers,
better understand the background, needs and
challenges of Indigenous Peoples, this could
help promote and ensure the communities’
rights regarding their TK and TCEs.
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